








Part 8
Confidentiality/Disclosure of Eligibility Information

(zeneral

The issues of privacy and confidentiality of personal data are complicated as well as
sensitive. Before developing State and local dlsclosure policies, SAs and SFAs should
discuss the issue with their legal counsel.

SFAs may disclose children’s free and reduced price meal eligibility information to
programs, activities and individuals that are specifically authorized access under the
NSLA. This is an option, not a requirement.

The agency responsible for making the free and reduced price meal or free milk
eligibility determination makes the decision on whether or not children’s information will
be disclosed. This will be the SFA or the school administration. The SFA may opt to
disclose children’s eligibility information to Medicaid .or SCHIP officials if the State
agency has not prohibited such disclosure to these health insurance programs and the
family does not decline to have their children’s eligibility information released. -

Aggregate Information

The SFA may disclose aggregate information to any program or individual, such as the
number of children eligible for free or reduced price meals. Information in the aggregate
does not identify individual children. Therefore, parental notzﬁcatlon and parental
consent are not needed.

Which Programs Mayv Receive Information and What Information May Be
Disclosed

The NSLA specifies that persons directly connected to the administration or enforcement
of certain programs or activities are permitted to have access to children’s eligibility
information. The following chart lists programs, the extent of information that may be
disclosed (only eligibility status or all eligibility information), and whether the program
may have access to children’s eligibility information without parental consent or without
the opportunity to decline the disclosure. If you have concerns or questions about
disclosing children’s eligibility information, contact your State agency for further
guidance. .
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Recipient of Information

Information that May be

Disclosed to Recipient

Required Notification
and Consent

Child Nutrition Programs under the
National School Lunch Act or Child
Nutrition Act

All eligibility information

Prior notice and consent
not required

Federal/State or local means tested Eligibility status onty Prior notice and consent

nutrition programs with eligibility not required

standards comparable to the NSLP -~ -

Federal education programs Eligibility status only Priar notice and consent
‘ not required

State education programs administered | Eligibility status only Prior notice and consent

by a State agency or local education not required

agency

Local education programs NO eligibility information, unless | Must obtain parental

parental consent is obtained consent

Medicaid or the State children’s health
insurance programs (SCHIP),
administered by a State or local agency
authorized under titles XIX or XXI of
the Social Security Act to identify an
enroll cligible children :

All eligibility information, unless
parents elect not to have
information disclosed

Must give prior natice to
parents and opportunity
for parents to decline to
have their information
disclosed

State health programs other than
Medicaid/SCHIP, administered by a
State agency or local education agency

Eligibility status only

Prior consent not required

NO eligibility information, unless

Federal health pragrams other than Must obtain parental
Medicaid/SCHIP parenial consent is obtained consent
Local health program NO eligibility information, unless | Must obtain parental

: . parental consent is obtained consent
Compftroller General of the United All eligibility information Prior notice and consent
States for purposes of audit and not required

examination

Federal, State or local law
enforcement officials investigating
alleged violations of any of the
programs under the NSLA and CNA or
investigating violations of any of the
programs that are authorized to have
access to names and eligibility status

All eligibility information

"| Prior notice and consent

not required
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“¢“Need to Know”

Although a program or person may be authorized under the NSLA to receive free and
reduced price eligibility information, there must be a legitimate need to know to provide
a service or carry out an authorized activity. '

State Medicaid and SCHIP agencies and health insurance program operators receiving
children’s free and reduced price meal or free milk eligibility information must use that
information to enroll eligible children in State Medicaid or SCHIP. The State Medicaid
or SCHIP enroliment process may include seeking to identify and identifying children
from low income households, who are potentially eligible for State Medicaid or SCHIP
for the purpose of enrolling them in State Medicaid or SCHIP.

Parental Notification about Disc]bg_lre to Programs other than Medicaid and
SCHIP :

SFAs should inform households if they plan to disclose or use eligibility information
outside the originating program, i.e., lunch, breakfast or milk program.

The notice of potential disclosure may be in the notice/letter to households that
accompanies the free and reduced price meal or free milk application, on the application,
or, for children dircctly certified, in the document informing households of the
participants’ eligibility through direct certification. The notification should state that the
children’s names, eligibility status and other information provided on the application or
obtained through direct certification may be disclosed to certain other Federal, State or
local agencies as authorized by the NSLA. A list of the specific programs is not
necessary.

Parental Netification for Disclosure to Medicaid and SCHl?

Parents/guardians must be notified of the potential disclosure and given the opportunity
to elect not to have their children’s information disclosed.

The notification must inform the parents/guardians:
- that they are not required to consent to the disclosure,
- that the information will be used to facilitate the enrollment of eligible

children in a health insurance program,
- and that their decision will not affect their children’s eligibility for free and

reduced price meals or free milk.
The notification may be included in the letter/notice to parents/guardians that
accompanies the frec and reduced price meal or free milk application, on the application
itself or in a separate notice provided to parents/guardians,

The notice must be given prior to the disclosure and parents/guardians should be given a
reasonable time limit to respond. For children who are determined eligible though direct
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certification, the notice of potential disclosure may be in the document informing
parents/guardians of their children’s eligibility for free meals through direct certification,

A prototype notification is in Appendix D.

Agreements/Memoranda of Understanding

An agreement is not needed for Federal, State or local agencies evaluating or reviewing
Child Nutrition Program (CNP) operations. Similarly, an agreement is not necessary for
disclosures to the Comptroller General. ‘These activities are part of routine Child
Nutrition Program operations and enforcement

The SFA should enter into a written agreement with other entities requesting the
information (aside from Medicaid or SCHIP) prior to disclosing children’s eligibility
information,

For entities other than Medicaid or SCHIP the agreement should:

- besigned by both the SFA and receiving entity;

- identify the entity receiving the information;

- describe the informatidn to be disclosed and ﬁow it will be used;

- describe how the information will be protected from unauthorized uses and
disclosures; and

- describe the penalties for unauthorized disclosure.
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For any disclosures to Medicaid or SCHIP, the SFA and receiving agency must have an -
agreement or Memorandum of Understanding,

For Medicaid or SCHIP disclosures, the agreement must identify:

the health insurance program or health agency receiving children’s eligibility
information;

- describe the information that will be disclosed and specify that the information must
only be used to seek to enroli children in State Medicaid or SCHIP;

- describe how the information will be used and how it will be protected from
unauthorized uses and disclosures;

- describe the penalties for unauthorized disclosure; and

- besigned by both the determining agency and the State Medicaid/SCHIP program or
agency receiving the children’s eligibility information.

In all cases, the receiving entity must be informed in writing that:

- eligibility information may only be used for the purpose for which the disclosure was
made;

- further use or disclosure to other parties is prohibited; and

- aviolation of this provision may result in a fine of not more than $1000 or
imprisonment of not more than 1 year, or both.

A prototype agreement is in Appendix E.

Other Disclosures that Require Parental Consent

Children’s parents or guardians may always provide consent for the disclosure of any or
all of the information related to their children’s eligibility status (i.e., whether children
are eligible for free or reduced price meals), or the information that the household
provided through the free and reduced price meal eligibility process.

A disclosure to any other Federal, State or local program or individual not included in the
NSLA requires parental consent. Other programs that require parental consent are local.
health and local education programs and other local level activities. For example, the
disclosure of children’s eligibility for free and reduced price meals to determine
children’s eligibility for free text books or reduced fees for summer school requires
consent when these are local initiatives and not State programs.
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The disclosure of information other than names and eligibility status to the programs
authorized only to receive participants® names and eligibility status also requires written
consent, For example, determining agencies may disclose names and eligibility status to -
a Federal education program, but if the program requests family size, determining
agencies must obtain consent prior to disclosure.

Consent Statement Requirements

The consent statement must be in writing. It may be obtained at the time of application,
or at a later time. : :

The consent statement must:

1

identify the information that will be shared and how the information will be used.

- be signed and dated. In the case of a child participant, the consent statement must
be signed by the parent or guardian of the applicant houschold, even though the
.application for free and reduced price meals or free milk may be signed by any
adult household member. For adult participants in the CACFP, the adult
participant must sign the consent statement unless a guardian has been appointed.

- state that failing to sign the consent statement will not affect eligibility or
participation for the program and that the information will not be shared by the
receiving program with any other entity or program.

- enable the parent/guardian/adult to limit consent to only those programs with which
he or she wishes to share information. For example, the consent statement could
use a check-off system under which the applicant would check or initial a box to
indicate that he or she wants to have information disclosed to determine eligibility
for benefits from a particular program.

Requirements for Disclosure of Social Security Numbers

The free and reduced price application requires the social security number of the aduit
household member who signs the application. Most programs that request children’s free
and reduced price meal eligibility information will not need the adult’s social security
number. : '

However, when disclosing or using the social security number provided by the household
on the application for any purpose other than the program for which the number was
collected (the NSLP, SBP, etc.), the determining agency must modify the notice required
by the Privacy Act of 1974 concerning the potential uses of the social security number.
The notice must inform households of the additional intended uses of the number.
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Penalties for Improper Disclosure

The NSLA establishes a fine of not more than $1000 or imprisonment of not more than 1
year, or both, for publishing, divulging, disclosing, or making known in any manner or
extent not authorized by Federal law, any eligibility information. This includes the
disclosure of eligibility information by one entity authorized under the NSLA to receive
the information to any other entity, even if that entity would otherwise be authorized to
receive the information directly from the determining agency. '

Questions and Answers

1. Q.

A,

2.Q.

3.Q.

What does disclosure mean as it relates to children’s personal free and reduced
price meal eligibility information?

Disclosure means revealing or using individual children’s program eligibility
information that is obtained through the free and reduced price eligibility process
for a purpose other than the purpose for which the information was obtained.
Disclosure includes but is not limited to access, release, or transfer of personal data
about children by means of print, tape, microfilm, microfiche, electronic
communication or any other means, It includes eligibility information obtained
through the free and reduced price application or through direct certification and
whether the children are eligible for free meals or reduced price meals.

May representatives of State or local education agencies evaluating the results and
compliance with student assessment programs have access to children’s eligibility
information? :

. State and local representatives of State or local education agencies would be

covered only to the extent that the assessment program was established at the
State, not ocal level. ‘

May the principal of a school compare the test scores of students in his/her school,
by socioeconomic status, to the test scores of students in another school in the
same district? '

. Students’ names and free or reduced price ¢ligibility status may be disclosed,

without consent, for a Federal or State education program. Parental consent is
required for disclosure for a local education program or use. .

May the SFA disclose eligibility information to other CNPs?

A. The SFA may disclose all eligibility information from children’s free and reduced

price applications or information obtained through direct certification to persons
directly connected with the administration or enforcement of the programs
authorized under the NSLA or Child Nutrition Act of 1966. This includes the
NSLP, SBP, SMP, Child and Adult Care Food Program (CACFP), Summer Food
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Service Program (SFSP), and the Special Supplemental Nutrition Program for
Women, Infants and Children (WIC). This means that program eligibility
information collected for any one of the CNPs may be shared with another CNP,
even if the programs are sponsored by different entities. For example, a public
school may disclose information from children’s free and reduced price school

- meal applications, without parental consent, to a SFSP administered by Parks and
Recreation. :

5. Q. Can we disclose children’s eligibility information to State health insurance
programs?

A. State health programs may be provided children’s eligibility information provided
the programs are administered by a SA or a local education agency. In the case of
Medicaid and SCHIP, there is no requirement that a SA or local education agency
administer them.

6. Q. Who are persons “directly connected” to the administration or enforcement of a
program? :

A. The SFA may disclose children’s eligibility status only to persons determined to be
“directly connected” with the administration or enforcement of a Federal education
program, State education program, State health program or a means-tested nutrition
program; also, to persons directly connected with the Comptroller General Office or
law enforcement for an authorized activity,

Persons directly connected to program administration or program enforcement
include Federal, State and local program operators responsible for the ongoing
operation or activities of their respective program, and compliance officials
responsible for the monitoring, reviewing, auditing or investigating a program
authorized o have access to free and reduced price eligibility information.

7. Q. Who are persons “directly connected” with the administration of State Medicaid
and SCHIP?

A. Persons directly connected with the administration of State Medicaid and SCHIP
for purposes of disclosure of free and reduced price meal and free milk eligibility
information are State employees and persons authorized under Federal and State
Medicaid and SCHIP requirements to carry out initial processing of applications or
to make eligibility determinations. Check with your State Medicaid/SCHIP
coordinator to determine the persons or entities in your State authorized to enroll
children in Medicaid and SCHIP,

8. Q. To which nutrition programs may an SFA disclose children’s eligibility
information? :
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A. Federal, State, or local means-tested nutrition programs with eligibility standards
comparable to the NSLP (i.e., food assistance programs to households with income
at or below 185 percent of the Federal poverty level, such as the Food Stamp
Program or a State or local nutrition program).

9. Q. Who is responsible for 'making the decision on whether to disclose children’s
eligibility status and/or to disclose other personal information?

A. Whether or not to disclose children’s eligibility information is a local decision. The
SFA should develop a policy on disclosing free and reduced price meal eligibility
information. However, for disclosures to Medicaid and SCHIP, the decision on
-disclosure is a joint decision. Both the SA and SFA must agree to disclose
children’s information to Medicaid and SCHIP.

10.Q. When I notify parents that their information will be disclosed to Medicaid or
SCHIP uniess they decline to have their information shared, how long to I have to
~wait for a response from the parent before ] release their information?

A. SFAs should provide adequate time for any parental response. A minimum of 10
calendar days should be provided. Ttis a good idea to include a date in the parental
notification statement that informs households that they must respond by a
specified date if they do not want their information disclosed to Medicaid or
SCHIP.

-11. Q. Can the SA enter into a Memorandum of Understanding for all SFAs?
A No.

12. Q. How do 1 know who to contact for more information regarding Medicaid and- -
SCHIP?

A. For State and Federal Medicaid, visit www hefa.gov/nedicaid/meontact.him , and
for SCHIP, visit www.hefa.gov/init/statepln.htm .
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